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LIMITED LIABILITY COMPANY ORGANIZATIONAL CHECKLIST 
 

This checklist is for the dual purpose of collecting information necessary or advisable for the 

preparation of articles of organization and an operating agreement for a Michigan limited 

liability company (LLC) and for the purpose of focusing the attention of the prospective members 

of the LLC upon fundamental organizational issues that should be addressed upon organization 

of the LLC.  The checklist should be used together with the professional judgment of the parties’ 

legal, tax and accounting counsel.  The checklist is organized on the basis of answering seven 

fundamental questions (and related sub-questions) about the new LLC and the business to be 

conducted. 

 

Question 1:  Who are the prospective members of the LLC? 

 

(1) Initial members:  What are the names and addresses of each prospective initial 

member of the LLC?  What is the basic percentage of ownership (“membership interest”) 

to be received by each member? 

 

(2) Entity members:  Are any initial members itself an entity (another LLC, a corporation, 

etc.)?  (And, if so, confirm the exact name of the entity, its state of incorporation, its form 

of organization (LLC, corporation, etc.) and its members, shareholders, directors, 

officers, managers or agents as applicable.) 

 

(3) Follow on/additional members:  Are additional members expected to be added to the 

LLC in the ordinary course (such as “investor” members, “employee” members, etc.) – or 

only with the consent of the members? 

 

(4) Membership transfers:  Will members desire to sell or transfer membership to another 

person (such as to a living trust or family member, or to an affiliated entity, or to an 

unrelated third party)?  Are those transfers, if permitted at all, to be restricted as to the 

nature of the transferee, as to the rights transferable (e.g., economic but not voting) or 

subject to a right of first refusal or similar restriction? 

 

Note:  Ordinarily, membership interests are not freely transferable and transfers 

by members are highly restricted. 

 

(5) Restrictive covenants:  Are any initial members subject (directly or indirectly) to a 

covenant-not-to-compete, employment agreement, confidentiality agreement, invention 

disclosure agreement or similar restrictive agreement or covenant that restricts (or 

prohibits) participation in the business of the LLC? 

 

Note:  Any such restrictive covenant(s) then in effect will require careful 

examination to determine whether the participation of the member subject to the 

covenant(s) in the business of the LLC potentially violates the covenant(s). 

 

(6) Advisors:  Who are the intial members’ legal counsel, accountants or other advisors? 
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Question 2:  What is the purpose of the LLC?  

 

(1) Purpose:  What is the business to be conducted by (or the business purposes of) the 

LLC? 

 

Note:  The LLC will ordinarily be formed with a “general purpose” clause in its 

articles of organization, but the business and purposes of the LLC may be more 

expressly limited to a particular business in its operating agreement.  This more 

particular description of the business of the LLC is useful for the purpose of 

further defining the obligations of the members as to competition with the LLC by 

the members in their individual capacities, the obligations of the members to offer 

“corporate opportunities” to the LLC and similar matters. 

 

(2) Name:  What is the prospective legal name of the LLC?  Will it also conduct business 

under one or more assumed names (“d/b/a”)?  Is a federal trade mark or service mark 

registration desired? 

 

Note:  The legal name (and any assumed names) of the LLC will need to be 

cleared with the Michigan Department of Energy, Labor and Economic Growth 

(DELEG) for availability.  The availability of an entity name through DELEG 

does not mean that the selected name is free of conflict with a federally registered 

trade mark or service mark, nor does filing the name with DELEG protect the 

name as a federal trade mark or service mark. 

 

(3) Location:  Where will the LLC be located or have offices? 

 

Note:  Use of a Michigan LLC (generally) is based upon the LLC having a 

physical location in the state of Michigan.  The location of one or more offices or 

property outside Michigan may require that the LLC “qualify” to do business as 

a foreign LLC in the other state(s) and may also require consideration of whether 

the LLC should be initially organized under the laws of such other state(s). 

 

(4) Duration:  Is the term of the LLC to be limited by time, to be terminable upon the 

occurrence of an external event, to be terminable upon action by one or more members or 

to be unlimited?  

 

(5) License(s):  Are any of the prospective activities of the LLC subject to obtaining a 

license or permit (such as a liquor license, real estate brokerage license, etc.)?  Will the 

LLC conduct a professional service requiring (or permitting) that it be organized as a 

professional limited liability company? 

 

Note:  In addition to licenses or permits required by particular types of 

businesses, all LLCs will need to register with the Internal Revenue Service and 

applicable state and local taxing authorities for applicable withholding, income, 

business, property, unemployment and other tax purposes.  Local business and 
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occupancy licenses and permits may also be required in the municipalities where 

the LLC is operating. 

 

(6) Exclusive Purpose(s):  Are any of the businesses or purposes of the LLC to be the 

exclusive vehicle by which the members may conduct such business or purpose?   

 

Note:  These “exclusive” purposes, if any, are for the purpose of identifying 

activities which the members agree to pursue exclusively through the LLC, and 

not to pursue individually outside the LLC.  These “exclusive” purposes could be 

all of the purposes of the LLC or could be only a subset of the general business 

and purposes conducted by the LLC.  For example, the LLC could be formed for 

the general purpose of manufacturing and selling widgets, but also provide that 

the LLC is the exclusive means by which widgets are sold into the automobile 

industry.  A member would thereby be permitted to compete with the LLC in the 

manufacture and sale of widgets outside the automobile industry, but could not 

manufacture and sell widgets within the automobile industry (without breach of 

the operating agreement). 

 

(7) Permitted Outside Activities:  Are any activities of the members recognized as being 

wholly outside the purposes of the LLC? 

 

Note:  This concept is the “flip side” of the “exclusive” purposes described in 

item (5) above and is intended to identify those areas, if any, that may fall within 

the purposes of the LLC but which a member (or members) are permitted to 

conduct for their own account outside the LLC. Following the example set forth in 

item (5) above, a provision of this nature could grant to a member or members the 

express right to manufacture and sell widgets within the automobile industry 

without obligation to the LLC or to the other members, notwithstanding that the 

LLC has been formed for the general purpose of manufacturing and selling 

widgets. Exclusions of this type may be useful to avoid subsequent claims of a 

breach of fiduciary duties among the members, such as by reason of failing to 

offer a “corporate opportunity” to the LLC that falls within the LLC’s purposes, 

but that an individual member intends or desires to pursue for the member’s own 

account. 

 

(8) Fiscal Year and Accounting Method:  Will the fiscal year of the LLC be a calendar 

year (or other fiscal period)?  Will the books be maintained on a cash or accrual basis? 

 

Question 3:  What cash, property, rights, obligations, etc. is each member contributing or 

providing to the LLC (“inputs”)? 
 

Note:  This question should be considered broadly, both as to the items required 

to be provided by the member and also without regard to the capacity in which 

such items are provided by the member.  Thus, these “inputs” may consist of cash 

contributed to the LLC, commitments to contribute cash in the future to the LLC, 

personal or real property contributed or leased to the LLC, patents, trade secrets, 
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trade marks or other intellectual property contributed or licensed to the LLC, 

personal services (or hours of service) to be provided to the LLC, management or 

administrative services to be provided to the LLC, personal guaranties or 

financial support to be provided for the benefit of the LLC, fixed purchase 

commitments (to acquire the goods or services of the LLC), etc.  “Inputs” for this 

purpose may come from the member as a member of the LLC (such as through 

capital contributions), from the member as employee or independent contractor 

(as to personal services provided by the member to the LLC), as a customer of the 

LLC (as to commitments to purchase goods or services from the LLC), as a 

supplier to the LLC (as to commitments to sell goods or services to the LLC), as a 

lessor of personal property or real estate to the LLC or as a lender (financing 

party) to the LLC.  In some circumstances, “inputs” may be expected from family 

members or other persons affiliated with a member of the LLC.  Some of these 

“inputs” will be set forth in the operating agreement, while others may be set 

forth in leases, employment or consulting agreements, management service 

agreements, purchase orders or similar contracts, as appropriate. 

 

(1) Cash Contributions:  What are the cash contributions required of each member 

initially?  Are additional cash contributions required in the future or upon the occurrence 

of specified conditions?  Can a mandatory capital call be made and, if so, by whom?  If 

voluntary contributions may be made, can other members make up shortfalls and, if so, 

are membership percentages adjusted?  Can capital be provided by third parties to be 

admitted as members?  Are cash contributions intended as capital or as loans?  If as 

loans, what are the applicable terms of payback, amortization, interest rate, collateral, 

etc? 

 

(2) Physical Property Contributions:  Is any physical property to be provided by a 

member, such as machinery, equipment, offices or other premises (and, if so, a 

description of the property should be provided)?  Is the property to be contributed by the 

member as a capital contribution or to be leased in exchange for rental payments? 

 

(3) Personal Service Contributions:  Is the member required to provide any personal 

services to the LLC (and, if so, the services to be provided should be described)?  Are the 

personal services limited as to hours, duration, etc? 

 

(4) Intellectual Property Contributions:  Is any intellectual property to be provided by a 

member, such as patents, know how, trade secrets, copyrights, trade marks, service 

marks, etc. (and, if so, a description of the items should be provided)?  Is the intellectual 

property to be contributed (in whole or in any part, such as by field of use) by the 

member as a capital contribution or to be licensed in exchange for a royalty?  

 

Note:  If intellectual property contributions or licenses are part of the “inputs” 

from a member, consideration should also be made as to the rights of the LLC to 

“future” intellectual property developments by such member.  For example, if a 

member contributes a patent to the LLC, does that contribution include any 

improvements to such patent, or to similar line extensions, developed by such 
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member?  Is the member contributing the intellectual property also required to 

provide personal assistance to the LLC in the further development and 

exploitation of such intellectual property?  Is the contributing member free to 

invent or develop competitive intellectual property outside the LLC? 

 

(5) Other Contributions:  Are the members expecting any other rights, properties, assets, 

etc., or the use thereof, to be provided to the LLC by another member, such as by lease, 

loan, license, etc? 

 

(6) Title and Lien Issues:  Are any properties to be contributed to the LLC subject to any 

outstanding liens or encumbrances?  Is title to such properties to the LLC to be warranted 

by the contributing member (or title granted on a quit-claim, “as-is”, “where-is”, basis 

only)? 

 

Note:  Special tax issues will apply to any property contributed to the LLC that is 

subject to existing encumbrances or debt. 

 

(7) Related Parties:  Are any of the foregoing contributions to be provided by any parties 

related to a member (such as spouses, children, related or affiliated entities, etc), rather 

than being provided directly by the member?  If so, who are these parties and what is the 

nature of the contribution? 

 

(8) Remedies Upon Default:  What are the consequences of failing to meet a required 

capital call?  Can distributions (including tax distributions) be withheld and applied to the 

unpaid capital call?  Does a lien exist upon the membership interest of a defaulting 

member that can be foreclosed upon to collect the unpaid capital call?  Can the 

membership interest of the defaulting member be diluted (reduced) to take into account 

the disproportionate capital contributions of the members?  Should interest accrue upon 

unpaid capital contributions? 

 

Question 4:  What is each member taking from the LLC (“outputs”)? 

 

Note:  As with question 4, this question should be considered broadly, without 

regard to the capacity in which such items are received by the member from the 

LLC.  Thus, these “outputs” may consist of distributions of cash or property, 

compensation for services, rents, royalties or similar consideration and the 

member’s right to the consideration may be set forth in the operating agreement, 

if related to distributions of cash or property, while others may be set forth in 

leases, employment or consulting agreements, management service agreements, 

or similar contracts, as appropriate. 

 

Note:  In general, references to “distributions” refer to the actual payment of 

cash or property by the LLC to its members and “allocations” refer to the 

“paper” allocation for accounting and tax purposes of profits, losses, credits and 

other tax items to the members of the LLC. 
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(1) Distributions Generally:  Distributions of cash and property from the LLC are 

generally made on the basis of each member’s membership interest.  On what percentage 

basis are the members to share in distributions?  Are distributions generally required to be 

authorized by the members and, if so, by a majority or supermajority? 

 

(2) Tax Distributions:  Are mandatory annual (or quarterly) distributions to the members 

to be made by the LLC from available funds to cover members’ estimated tax 

obligations? 

 

Note:  An LLC is a “pass-through” entity, meaning that items of taxable income 

and loss are included on the tax returns of the members of the LLC for purposes 

of federal income taxation, and the applicable income taxes paid by directly the 

members, rather than by way of an income tax return of the LLC itself.  Taxable 

income received by the LLC is taxable to its members, whether or not 

distributions of cash are made by the LLC to its members.  Members can be 

subject to receiving “phantom” income, that being allocations of taxable income 

without corresponding distributions of cash to cover the resulting income tax 

obligation unless distributions for such purposes are mandatory under the 

operating agreement.  (Even if tax distributions are mandatory under the 

operating agreement, phantom income may still arise if the LLC does not have 

sufficient liquidity to make the distribution in the required amounts, by reason of 

timing differences between when the taxes are due from the member and when the 

tax distribution is due from the LLC and for other reasons, including an 

impairment of capital prohibiting distributions under the Michigan Limited 

Liability Company Act.)  

 

(3) Regular Distributions (pre-liquidation):  Are mandatory annual (or quartlery) 

distributions to the members (in lieu of or in addition to tax distributions) to be required 

to be made by the LLC to members? 

 

(4) Preferential Distributions:  Are any members entitled to preferential distributions, 

required to be paid in full (or in any part) before distributions are made to other (junior) 

members? 

 

(5) Working Capital and Reserves: Are funds available for distribution by the LLC 

(whether for purposes of mandatory tax or other distributions or discretionary 

distributions) to be reduced by working capital or other reserves established by the 

members?  Are reserves required to be authorized by majority or supermajority vote of 

the members? 

 

(6) Allocations:  Allocations of taxable income, loss, credits and other tax items are 

subject to IRS rules and under many circumstances are not allocated strictly on the basis 

of membership interest. 
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(7) Compensation:  Is any compensation to be paid to a member as wages, bonuses or 

other compensation for personal services?  If so, in what amounts or at what rate of 

compensation? 

 

(8) Management Fees:  Is any member to receive compensation for management 

services?  If so, in what amounts or at what rate of compensation? 

 

(9) Rents and Royalties:  Is any member to receive compensation for leased premises, 

leased equipment, intellectual property or similar items?  If so, in what amount or at what 

rate of rent and/or royalty. 

 

(10) Related Parties:  Are any parties related to any members (such as spouses, children, 

related or affiliated entities, etc) to receive any of the foregoing payments of cash, 

property or otherwise?  If so, who is the receiving party, what is the nature of the 

payment and what is the rate of payment? 

 

Question 5:  What are the rights of each member to manage or control the LLC? 

 

(1) General:  In general, are business and management decisions to be made by one of the 

members, by a majority (or more) of the members acting collectively or by all of the 

members? 

 

(2) Manager-Managed v Member-Managed:  Are decisions to be made by a single 

member, or a small group of members, or by a professional manager?  (If so, consider 

organizing the LLC as “manager-managed”.) 

 

Note:  Managers of a manager-managed LLC are appointed upon such terms as 

are set forth in the operating agreement.  The LLC may utilize a single manager 

or a board of several managers.  Manager authority may be further limited by the 

operating agreement. 

 

Note: In a manager-managed LLC, only duly appointed managers have general 

contracting authority.  In a member-managed LLC, each member has contracting 

authority.  Member contracting authority can be limited by the operating 

agreement, but the LLC can become bound to a third party through the acts of a 

member, even if unauthorized under the operating agreement. 

 

Note:  Selection of manager-managed or member-managed forms of organization 

should take into account the potential application of self-employment taxes to 

members.   Self-employment taxes may apply to all individual members of a 

member-managed LLC.  Self-employment taxes will apply only to manager-

members of a manager-managed LLC (and to no members if a non-member acts 

as manager of a manager-managed LLC). 

 

(3) Day-to-Day Management:  Who is to be responsible for day-to-day management and 

administration of the LLC? 
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(4) Specialized Functions:  Are any specialized functions (e.g., taxes, finance, sales, 

marketing, etc) to be the responsibility of or controlled by particular members of the 

LLC? 

 

(5) Supermajority:  Are membership decisions to be made by simple majority, by one or 

more levels of supermajority vote or unanimously?  What are the percentage hurdles 

desired for supermajority votes?  Do the supermajority hurdles make sense in view of the 

actual percentage interests owned?  What matters are within the control of the various 

levels of approval (see suggestions below)?  Are the votes of “interested” members 

included or excluded in determining percentage approvals? 

 

Note:  Membership voting issues may arise both in member-managed and 

manager-managed LLCs.  In member-managed LLCs, the approval of one or 

more members is required for any decision or action of the LLC.  In manager-

managed LLCs, certain decisions or actions require the approval of members 

(dissolution, merger and amendment of the articles of organization).  In addition, 

the operating agreement may require the approval of one or more members for 

specified actions (“reserved rights”), in addition to the approval of the manager 

of the LLC. 

 

(6) Fundamental Matters/Reserved Rights:  What powers, actions and decisions are 

reserved to the members (in the case of a manager-managed LLC) or are subject to 

approval of a specified number of members (e.g., a majority, or supermajority, or all of 

the members, in the case of a member-managed LLC)? 

 

The types and classes of powers, actions, decisions and other reserved rights that may be 

subject to member approval (in general) or to supermajority approval include the 

following examples:  

 

(a) A purchase, sale, lease, exchange or other transfer of any real or personal 

property of the LCC having a value in excess of a threshold amount (sales of 

inventory in the ordinary course typically being excluded from this approval 

requirement). 

 

(b) A sale, lease, exchange or other transfer of all or substantially all of the 

properties and assets of the LLC. 

 

(c) A merger or consolidation of the LLC with or into any other entity, or the 

merger of any other entity into the LLC. 

 

(d) A dissolution, liquidation, winding up or reorganization (or 

recapitalization) of the LLC (including a Chapter 7 or Chapter 11 filing under the 

federal bankruptcy laws). 
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(e) A relocation of the operations or of the principal place of business of the 

LLC. 

 

(f) The admission (and terms of admission) of any new or additional 

members of the LLC. 

 

(g) Authorizing the transfer of membership interests to a non-member. 

 

(h) An amendment or restatement of the articles of organization or operating 

agreement. 

 

(i) The grant of a mortgage, security interest or other lien or encumbrance on 

any of the property of the LLC (potentially including the grant of purchase money 

liens in connection with the acquisition of an asset). 

 

(j) Authorization of banking, deposit or security accounts. 

 

(k) Changes in signature authority for signing checks or instruments or 

authorizing wire transfers or other withdrawals from deposit or security accounts. 

 

(l) Expenditures, or commitments to expend, in excess of a threshold amount. 

 

(m) Borrowing money or incurring indebtedness (including capitalized lease 

obligations). 

 

(n) Providing a guaranty or other credit support for the benefit of a third party. 

 

(o) Authorizing revolving credit or open account purchase arrangements with 

vendors or other parties. 

 

(p) Committing the LLC to provide or acquire goods, services or other rights 

or property with a value in excess of a threshold amount. 

 

(q) Hiring or firing employees or agents and establishing the wage rates, 

benefits and other compensation for such employees and agents. 

 

(r) Acquiring insurance covering the business, property or assets of the LLC. 

 

(s) Loans or extensions of credit to third parties (including trade credit and/or 

customer credit policies). 

 

(t) Commencing litigation in the name of the LLC (possibly excluding 

collections actions in the ordinary course of business). 

 

(u) Settling litigation, if the LLC admits fault, or pays amounts in settlement, 

or waives material rights or claims. 
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(v) Joining a partnership, joint venture or other association with a third party. 

 

(w) The retention of attorneys or accountants for the LLC. 

 

(x) Any contracts or dealings between the LLC and a member of the LLC or a 

party related to or affiliated with a member of the LLC. 

 

(y) Approving any business or transactions outside the stated purposes of the 

LLC. 

 

(z) Approving or changing the managers of the LLC (if manager-managed). 

 

(aa) Approving an annual budget for operations, capital expenditures, 

personnel, etc. for the LLC. 

 

(bb) Authorizing distributions (other than mandatory distributions). 

 

Any potential act or action of the LLC could be included on the reserved powers list; the 

above are illustrative of the more common or generally applicable reserved powers.  Any 

of the reserved powers can be further identified by a dollar threshold and subject to 

various percentages of member approval as desired. 

 

(7) Members Relationship with the LLC and Restrictions on the Rights of Members:  Are 

the members of the LLC to be restricted in any way in their ability to conduct business 

outside the LLC?  For example, may a member of the LLC compete with the LLC, in 

general or in particular lines of business?  Are members obligated to devote substantially 

all of the member’s working time and attention to the business of the LLC or may the 

member work and conduct business outside the LLC?  Are members obligated to bring 

business opportunities within the purposes of the LLC to the attention of its members for 

pursuit within the LLC or may the member pursue those opportunities outside the LLC 

without restriction?  Are members subject to non-disclosure obligations to the LLC as to 

LLC business and affairs?  Are members obligated in any way to offer or assign 

inventions or other intellectual property to the LLC (either with or without royalty)?  Are 

fiduciary obligations to the LLC to apply to the members or are fiduciary obligations to 

be limited under the operating agreement?  How is the LLC to deal with (or approve) 

transactions between the LLC and a member? 

 

(8) Management Agreements:  Are any management or administrative functions of the 

LLC to be subject to management contracts between the LLC and a member of the LLC 

or a third party?  What functions and roles are subject to those arrangements?  What 

limitations are to apply to the contractor in the performance of those functions?  What 

compensation applies?  What is the term?  Who is empowered to enforce or to terminate 

the contract? 
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(9) Personal Services Agreements:  Are any management or administrative functions of 

the LLC to be subject to a personal services contract (employment agreement or 

consulting agreement) between the LLC and an individual member of the LLC or a third 

party?  What functions and roles are subject to those arrangements?  What limitations are 

to apply to the contractor in the performance of those functions?  What compensation 

applies?  What is the term?  Who is empowered to enforce or to terminate the contract? 

 

(10) Information Rights:  What information will be regularly provided to members, and 

when?  What inspection rights will be available to members? 

 

Note:  Members have some statutory rights to information and inspection under 

the Michigan Limited Liability Company Act.  The Operating Agreement provides 

an opportunity to clarify the nature of the information required to be provided to 

the members and the timing of the provision of such information. 

 

(11) Tax Matters Member:  Will a member be appointed the tax matters member to deal 

with federal income tax matters? 

 

Question 6:  What happens – what are the rights of the members – upon the occurrence of 

fundamental or extraordinary events (death, disability, disagreement, sale, etc.)? 

 

(1) Death and Disability:  In the case of individual members, is the LLC to be dissolved 

upon the death or disability of a member?  Is a deceased or disabled member able to 

freely transfer membership in the LLC to a successor or other third party?  Is the 

deceased or disabled member required to sell his or her membership interest to the LLC 

or to the other members?  Is the LLC, or the other members, required to purchase the 

membership interest of the deceased or disabled member?  Is death to be treated the same 

as a disability of a member for this purpose?  Is a physical disability of a member to be 

treated the same as a mental disability for this purpose?  (See also “Price”, “Terms of 

Payment”, “Insurance” and “Other Terms” below.) 

 

Note:  A deceased member may be required to report and pay death taxes based 

upon the value of the membership interest of the member at the time of death.  A 

failure to provide a process for the valuation and purchase of a deceased 

member’s membership interest in timely fashion may cause a hardship to a 

deceased memberand/ or require that the member have resources available for 

the payment of such taxes (such as through life insurance) other than from the 

proceeds of the sale of his or her membership interest. 

 

(2) Liquidation:  In the case of entity members, is the LLC to be dissolved upon the 

liquidation of the entity?  Or does such liquidation trigger a right or obligation to 

purchase or sell the entity’s membership interest? 

 

(3) Involuntary Transfers:  How are involuntary transfers (e.g., by reason of divorce, 

creditor attachment, bankruptcy filing, etc.) to be handled?  Does the involuntary 

transferee have a right to vote the membership interest, or does the involuntary transferee 
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only take an economic interest (right to distributions)?  Does an involuntary transfer 

trigger a right or obligation to purchase or sell the related membership interest? 

 

(4) Disagreement or Deadlock:  Are conditions of deadlock possible under the voting 

arrangements of the LLC?  If deadlock occurs, does that event trigger a tie-breaking vote 

held by any member?  Or trigger dissolution of the LLC?  Or are deadlocks to remain 

non-resolvable (in other words, dependent for resolution upon the common sense and 

rationality of the members)?  Can disagreement among the members short of deadlock 

trigger a dissolution of the LLC (or other remedy)?  Should the members have an 

unconditional right to dissolve the LLC at any time (or a right subject to conditions, such 

as prior notice and the passage of time, the occurrence of a superseding event, etc.)? 

 

(5) Shotgun Option:  Should members have the unconditional right, or a right subject to 

certain conditions, to invoke a “shotgun” option? 

 

Note:  A “shotgun” option is a process by which a member can establish a value 

(price) for the LLC (or for its membership interests) and offer to the other 

member(s) a right either to sell their membership interests to the offering 

member, or to buy the membership interest of the offering member, at that price 

(proportional to the respective membership interests owned by such members). 

 

(6) Other Material Events:  Are there any other events that should be considered as 

triggering a dissolution of the LLC (or another fundamental change in membership)? 

 

Note:  An example might be an LLC organized to exploit a patent whose 

operating agreement states that the LLC will be dissolved upon expiration of the 

term of the patent. 

 

(7) Transfers and Sales:  Are members permitted free transferability of membership 

interests?  Or are voluntary transfers and sales prohibited (or highly restricted)?  Are 

members provided any route for liquidity of their investment in the LLC (or dependent 

upon all of the members agreeing upon a liquidity event)? 

 

Note:  Federal and state securities laws may require that the membership 

interests not be freely transferable (in the ordinary course) if issuance of the 

membership interests by the LLC is made under various private placement or 

small offering exemptions from the registration requirements of those securities 

laws. 

 

Note:  Federal income tax law may treat a transfer of more than 50% of the 

membership interests of the LLC within a 12 month period as dissolution of the 

LLC and transfer restrictions may be necessary to prevent an unintentional 

dissolution for this purpose. 
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(8) Change of Control of Entity Member:  Is a change of control of an entity member of 

the LLC (such as by way of the sale of a controlling stock interest in a corporation) to be 

restricted in the same way as a direct transfer of a membership interest is restricted? 

 

(9) Puts and Calls:  Are any members entitled to put (i.e., require the purchase of) the 

member’s membership interest to the LLC or to another member?  Conversely, is any 

member’s membership interest subject to a call option whereby the LLC or another 

member may purchase that membership interest from the subject member? 

 

(10) Estate Planning Transfers:  Are estate planning transfers of membership interests, 

such as to a member’s revocable living trust, permitted, either unconditionally or subject 

to stated conditions?  Are such transfers effective only as to distributions and other 

economic matters or is the transferee also permitted to vote as a member?  Do repurchase 

rights or obligations triggered by a member’s death or disability remain tied to the death 

or disability of the original transferring member or are those events now tied  to the new 

member? 

 

(11) Rights of First Refusal:  Is the LLC or another member to have a right of first refusal 

(or right of first offer) if a member desires to sell the member’s membership interest in 

the LLC? 

 

(12) Tag Along:  Are members (in particular minority members) entitled to a “tag along” 

right pursuant to which the member is entitled to join in a sale of membership interests by 

a controlling group of members (and on the same proportionate terms)? 

 

(13) Drag Along:  Are members (in particular a controlling group of members) entitled to 

“drag along” other members (in particular minority members) into a proposed sale of 

membership interests to a third party (and on the same proportionate terms)? 

 

(14) Registration Rights:  Are any members to have “registration rights” to require the 

LLC to register the membership interests of such member for public sale under applicable 

federal and state securities laws? 

 

Note:  Registration rights in the case of an LLC would be relatively uncommon. 

 

(15) Price:  In the case of mandatory buy-sell arrangements, puts, calls or similar 

purchase and sale transactions, how is the purchase price to be determined?  Is the price 

to be (a) the subject of negotiation, (b) subject to third party appraisal (either before or 

after negotiation), (c) based on capital accounts, (d) based on book value (either historical 

book value or on a “mark-to-market” basis), (e) based on a formula, such as a multiple of 

gross receipts, net income or EBITDA, or (f) determined by some other method? 

 

(16) Term of Payment:  Will the LLC (or obligated members) have sufficient liquidity or 

funding sources to permit the LLC to pay the purchase price in full?  Or will an option to 

pay the purchase price over time be necessary?  If over time, what down payment and 

amortization period for the payment is appropriate?  What interest rate will apply? 
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Note:  The interest rate on the deferred payments should be no less than the 

minimum applicable “federal rate”, taking into account the term of the 

repayment, to avoid imputed interest and original issue discount. 

 

(17) Insurance:  Should life insurance or disability insurance on the lives of the members 

be purchased to provide a source of liquidity (in whole or in part) for the obligation of the 

LLC or the other members to acquire membership interests from deceased or disabled 

members? 

 

(18) Other Terms: Should the indebtedness incurred for the purchase of membership 

interests be guaranteed by other members or supported by collateral (such as the 

purchased membership interest) from the LLC or ther other members?  While the 

indebtedness is outstanding, should the LLC be subject to customary lender covenants, 

such as a covenant to provide periodic financial statements, covenants restricting 

distributions, related party contracts or similar transactions while the indebtedness is 

outstanding, financial covenants requiring the maintenance of financial ratios such as 

debt to worth, current ratio, debt coverage, etc?  Should any other restrictions apply to the 

LLC while the debt is outstanding? 

 

Question 7: Do any other commercial transactions or relationships between the LLC and 

another party require documentation? 
 

Consider whether a contract between the LLC and a third party is necessary or advisable 

to document any of the foregoing or any other commercial relationships, including for 

example: 

 

(1) A subscription agreement between the LLC and potential members setting forth the 

terms and conditions of the initial purchase of membership interests in the LLC. 

 

(2) An offering or private placement memorandum for the purpose of federal and state 

securities law compliance in connection with the initial issuance of membership interests 

in the LLC. 

 

(3) A promissory note or loan agreement describing any loans to the LLC. 

 

(4) A mortgage or security agreement describing any collateral for loans to the LLC. 

 

(5) A license of patents, trade marks or other intellectual property to the LLC. 

 

(6) A lease of real estate premises to the LLC. 

 

(7) A lease of machinery or equipment to the LLC. 

 

(8) An employment agreement between the LLC and an employee. 
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(9) A management services agreement between the LLC and a manager. 

 

(10) A consulting agreement between the LLC and a consultant. 

 

(11) A sale representation or commission sales agreement between the LLC and a 

salesman. 

 

(12) A purchase order, requirements contract, outputs contract or similar contract for the 

purchase or sale of goods or services by or to the LLC. 

 

(13) Cooperative marketing arrangements. 

 

*  *  *  *  * 
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